
State 'of California 

M e m o r a n d u m  e 
To : Edward W. King, Chief Date: September 1,2006 

Fuel Taxes Division, MIC:33 

From : Carolee D. ~ o h n s t o n f l  Telephone: (916) 323-7713 
Tax Counsel CalNet: 8- 473-7713 

. 

Subject: Collection and Payment of Taxes by Indian Tribes Who Own and Operate 
Fuel Stations on Their Reservations 

In a memorandum dated March 8,2006, you asked that the portion of a prior letter 
pertaining to the above-referenced subject and application of the Diesel Fuel Tax Law and the 
Motor Vehicle Fuel Tax Law be reissued to reaffirm the analysis therein. The prior letter, dated 
July 27,2005, specifically addressed the question of whether there have been any new policies or 
developments regarding an Indian Tribe's liability, as a retailer of fuel, for collecting and paying 
taxes related to fuel since the Legal Department (Legal) of the State Board of Equalization 
(Board) provided information on this topic in letters dated July 15, 1997 and August 19, 1997.' 

The legal opinions expressed with respect to the Motor Vehicle Fuel Tax Law and the 
Diesel Fuel Tax Law in the July 27, 2005, letter, as set forth below, are still valid. 

1. General statutory scheme for motor vehicle fuel tax 

First, substantial changes were made in 2002 to the law governing motor vehicle fuel tax, 
Revenue and Taxation Code section 7301 et seq.2 Although some of the terminology relevant to 
the issues here has changed, substantively the effect is the same. 

Most notably, the imposition of tax has been moved fi-om the "distributor" level to the 
"supplier" level. (5 733 8; see 5 5 7308 ("Blenderyy), 73 1 1 ("Enterer"), 7332 ("Position holder"), 
7334 ("Refineryy), 7340 ("Terminal operator") & 7341 ("Throughputter") [defining different 
types of "suppliers"].) Further, all regulations pertaining to "qualified distributoryy have been 
repealed. 

Therefore, the liability for the motor vehicle fuel tax is now imposed on the supplier, and 
the Tribe, as a retail seller, only pays the tax indirectly, as a part of the cost of the motor vehicle 
fuel it buys. 

1 Copies of the July 15, 1997, letter fiom Senior Tax Counsel Janet Vining and the August 19, 1997, letter from 
Senior Tax Counsel Patricia Hart Jorgensen are enclosed herewith for your reference. 
2 All future statutory references will be to the Revenue and Taxation Code unless stated otherwise. 
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However, the end user of the fuel may claim a refund for motor vehicle fuel taxes that 
were included in the price of the fuel when the fuel was purchased, if the motor vehicle into 
which the fuel was pumped was not operated on a public highway of California. As is relevant 
here: 

The following persons who have paid a tax for motor vehicle fuel, 
either directly or to the vendor from whom it was purchased, 
indirectly by the adding of the amount of the tax to the price of the 
fuel, shall . . . be reimbursed and repaid the amount of the tax: 

(a) Any person who buys and uses the motor vehicle fuel for 
purposes other than operating motor vehcles upon the 
public highways of the state . . . . 

(5 8101 [emphasis added] .) 

As we advised in the July 15, 1997, letter, claims for the refund of motor vehicle fuel tax should 
still be directed to the State Controller's Office, pursuant to section 8 102. 

2. General statutorv scheme for diesel fuel tax 

On the other hand, the statutory provisions pertaining to diesel fuel tax have not changed 
in any relevant way since they were first added in 1995. (8 60001 et seq.) Liability for the diesel 
fuel tax continues to be imposed on the supplier when the fuel is removed from a terminal or 
refinery rack or enters into this state. ($5 6005 1, 60052.) The supplier is required to file a return 
with the Board showing the amount of the diesel fuel handled during the relevant period and the 
amount of tax due for that period. ( 5  60201 et seq.) Therefore, the liability for the diesel fuel tax 
continues to be on the supplier, and the Tribe, as a retail seller, only pays the tax indirectly, as a 
part of the cost of the diesel fuel it buys. 

However, as discussed above with regard to motor vehicle fuel tax, the Tribe or its 
members may claim a refund for diesel fuel taxes that were included in the price of the diesel fuel 
when it was purchased, if the Tribe or member is the end user of the diesel fuel and the fuel was 
not used in a vehicle that was operated on public highways in California. As is relevant here: 

Persons who have paid a tax for diesel fuel . . . shall . . . be 
reimbursed and repaid the amount of the tax. 

(a) A claim for refund with respect to diesel fuel is allowed 
under this section only if the following apply: 

(1) Tax was imposed on the diesel fuel to which the claim 
relates. 

(2) The claimant bought or produced the diesel fuel and did 
not sell or resell it in this state except as provided in 
paragraph (4) of subdivision (a). 

(3) The claimant has filed a timely claim for refund that 
contains the information required under subdivision (b) 
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[discussed below] and the claim is supported by the 
original invoice or original invoice facsimile retained in 
an alternative storage media showing the purchase. . . . 

(4) The diesel fiel was any of the following: 
(A) Used for purposes other than operating motor vehcles 

upon the public highways of the state. . . . 
(5 60501, subd. (a) [emphasis added].) 

A claim for refund must be submitted to the Board, on a form prescribed by the Board, 
and include the required information for all of the diesel fuel covered by the claim. (See 
$ 60501, subd. (b) [providing a list of the information required] and 5 60501, subd. (c).) A claim 
for refund will generally be for a calendar year and must be submitted to the Board within three 
years from the date of the diesel fuel was purchased. ($5 60501, subd. (c), 60507.) 

3. Motor Vehicle Fuel (License) Tax Law and Diesel Fuel Tax Law 

In our letter of July 15, 1997, we addressed, under the above-named headings, a 
statement, apparently made by the person requesting the legal opinion, to the effect that "if the 
Tribe becomes a distributor of these fuels, as defined under state law, no state gasoline or diesel 
excise taxes apply to any purchases the Tribe makes as a distributor." (As quoted in 711 5/97 
letter from Vining (Legal) at p. 2.) First, as noted above, the statutory scheme pertaining to 
motor vehicle fiel tax was completely reworked, effective January 1,2002. Due to the changes 
in relevant provisions that resulted, the discussion pertaining to "Motor Vehicle Fuel License Tax 
Law" in the July 15, 1997, letter is no longer valid. 

Although changes were also made to the Diesel Fuel Tax Law at the same time as were 
the changes to the law pertaining to motor vehicle fuel, the discussion in our July 15, 1997, letter, 
pertaining to "backup tax" under the "Diesel Fuel Tax Law," continues to be substantively valid. 
(See footnote 4, post.) However, that discussion does not speak to the issue as to whether or how 
state motor vehicle and diesel fuel taxes apply to a Tribe that elects to become a distributor, i.e., 
to purchase fuel directly from a "supplier." 

Generally, when a Tribe purchases fuel that will be resold at an on-reservation retail sales 
outlet, the fuel taxes are included as an expense in the price the Tribe pays for the fuel, in the 
same way as are the other business expenses that the supplier incurred in providing the fuel. In 
other words, no motor vehcle or diesel fuel taxes are imposed on the Tribe who will resell the 
fuel at retail, because the taxes have already been imposed on the supplier, farther up the chain of 

For guidance with respect to California fuel taxes and Indians, we look to Sales and Use Tax Regulation 1616, 
which provides: "For purposes of this regulation 'Indian' means any person of Indian descent who is entitled to 
receive services as an Indian from the United States Department of the Interior." (Cal. Code Regs., tit. 18, 6 1616, 
subd. (d)(2).) "Indian organizations," which include "Indian tribes and tribal organizations," are exempt to the 
same extent that Indians are. (Ibid.) Regulation 16 16 further provides: '"Reservation' includes reservations, 
rancherias, and any land held by the United States in trust for any Indian tribe or individual Indian." (Ibid.) These 
d e f ~ t i o n s  have not changed since 1997. 
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@ 
distribution, and the supplier passes that business expense on, as do subsequent purchasers, as 
one component of the price for which they sell the fuel. 

On the other hand, under existing law, state excise taxes (such as motor vehicle and diesel 
fuel taxes) are not applicable to on-reservation Indians, except where authorized by Congress. 
(See Oklahoma Tax Commission v. Chickasaw Nation (1995) 515 U.S. 450,458-459 [holding 
that, without clear congressional authorization, states are without power to tax reservation lands 
and reservation Indians] .) 

However, as noted above, the legal incidence of the motor vehicle and diesel fuel taxes is 
imposed on the supplier of the fuel, when, for example, the fuel is removed from the rack or 
when the fuel enters the state. Thus, if the Tribe elects to purchase the fuel directly fiom a 
"supplier" and, upon authorization from the "supplier," the fuel is removed fi-om the rack, and if 
removal occurs off the reservation, the Tribe must still pay the "cost" of the state excise taxes to 
the "supplier," who is liable for those taxes to the state. If the Tribe elects to import fuel into the 
state, the Tribe itself becomes liable to the state for the excise taxes, where "entry" into the state 
occurs off the reservation and is, therefore, a taxable activity and subject to imposition of the 
tax4 (See, e.g., Motor Vehicle Fuel Tax $8 7360,7362,7363,7366,7368-7370; and Diesel 
Fuel Tax $$ 60050,60051,60052,60053,60059,60061 [regarding imposition of the incidence 
of fuel taxes].) 

4 With respect to "backup tax," the Motor Vehicle Fuel Tax Law and the Diesel Fuel Tax Law now contain 
essentially the same provisions. (See 8 7364 and 5 60058, respectively.) Should the Tribe somehow purchase or 
otherwise obtain motor vehicle or diesel fuel on which the fuel tax has been paid (e.g., fuel is imported into 
California from a neighboring state through the reservation, where the reservation sits astride the state boundary 
between the two states), the obligation to collect a "backup tax" is imposed when such fuel is sold and delivered into 
the fuel tank of a motor vehicle fuel-powered or diesel-powered highway vehicle. Both the motor vehicle fuel tax 
law and diesel fuel tax law impose liability for the backup tax both on the end-sellerlfueler and on the customer, as 
the highway vehicle operator. (See $4 7320, 7367, 60034, 60057.) However, liability for the backup tax may not be 
imposed on either the Tribe as end-seller/heler or on an Indian who resides on a reservation, either of whom 
purchases and delivers the fuel into the fuel tank of his highway vehicle on the reservation. (See Oklahoma Tax 
Commission v. Chickasaw Nation, supra, 515 U.S. at 458-459.) However, if the purchaser of the fuel is a non- 
Indian or an Indian who does not reside on a reservation, there is no legal bar to prevent the state from enforcing 
collection, by the Tribe, of the backup tax from a non-Indian. (Id. at p. 459.) Therefore, if the tax has not already 
been vaid on the fuel, the Tribe would be obligated to collect the backup tax from non-Indian and non-reservation 
Indian purchasers. (See California State Bd. ofEqualization v. Chemehuevi Indian Tribe (1985) 474 U.S. 9, 12 
[holding that, where, under the California statutory scheme, the legal incidence of the cigarette tax fell on the non- 
Indian purchasers of cigarettes purchased fiom the Tribe's smoke shops, California had the right to require the Tribe 
to collect the cigarette tax on its behaw.) 
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e 
If you have any questions regarding the information provided above or would like further 

assistance regarding any of these matters, please contact me at (9 16) 323-77 13. 

Enclosures: 

Letter of July 15, 1997, from Senior Tax Counsel Janet Vining. 
Letter of August 19, 1997, from Senior Tax Counsel Patricia Hart Jorgensen. 

cc: Louie Feletto (MIC:33) 
Doug Shepherd (MIC: 65) 
Arlo Gilbert (MIC:3 3) 
Todd Keefe (MIC: 56) 
Randy Ferris (MIC:82) 
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STATE BOARD OF EQUALIZATION 
LEGAL DMSION pAIC:BZ) 
450 N STREz7. SACWMENT.3. CALIF3iiNl.4 
(PO SOX 94,379, SAC%AMENTO. CALIFSiiNIA j < I - ; . O t J l j  

E L E ? H O N E  (31 6; 327-229: 
FAX (916) 323-3387 

EaNEE7 J S9WYf3!JR3 JR 
Tau: COS:?~.  San 51c;g 

Re: State Taration Jfi'fl~in California Indian Cou~z tc  
Collection Of Sales .And Lse T n ~ e s  E_rf TIID Tribe 

First I wish to apoibgizs for ti.,= dtlay in our rsponse to your inquiq of Fsbruaq 19. 
1997. Your i n q u i ~  wzs addrtssed to the wrong mailing unit znd ;v2s not routtd to the L e p l  
Division's Sales and Uie l a x  Knit uodl tine middlc of July. 

S o u  explain thai you: client, the 1 Indians, located in the norhein poition of 
- - County, rccen~ly optned a gasolins and diesel station on its reservation is  

curien~lp paying all stat? dies?:, gasoline and sdes  t u e s  as requested by tine distributor. You 
speciiically inquire about tho 2p?lication of California's Sales an6 Usc Txx, >lotor Vehicle Fuel 
License Tax, Diesel Fuel Tz.;, Oil Spill Prevention Administration and Response Fees, and 

' 

- Child5ood Lead Poisoning Prevsniion Fees. In a lexer dated Jul? 15. 1997, Janet Vining, Senior 
1 ax Counsel o f  h e  Legs1 Division's Special and P,dminisi.ation Section, responded to your 
inquiries relative to the Motor Vchiclc Fuel Licsnse Tax, Dissel Fuel Tax, Oil Spill ~;ci.ention. 
.ridrni~stration and Responss Fees, and Childhood L=ad Poisoning Prev-ntion ~ i e s .  

Tinis lerier is in rcspons? to your inquiries regxding the collection of seles and use tax. 
You have first inquired \vheth=r the exemption from sales and use rzs: 2s explained in Regu!ation 
1616(6)!3 j(.qjl., applies to pc;chascs made on !.our client-s resenation by membs:s of anoiher. 
uibe ~ ~ h o  rcside on @;her res2na:ioil or t n s r  lznd. 1-ou nesr inquir? about documentation nerdti  
to sL1~pon  rrquesrs far refi~n;i fc;li salts 2nd us2 - [axes k r  purchases mad< by I n d i z s  residing 0:: 

. 
ressriations. In  addiriofi. yo:! Inquire ~vhsther gzsoline and k ~ i  distributors are i equ i rd  to . 

collsct salfs ias pursuant to ccllec; sa!=s tas pr2Dvrncr.t on thcir ?roducis. since rh? tax i n o s e d  
on sa!es w. nc7n-Indiznj ant I ~ i I a n s  n - h ~  do nor :?sic!= 01: r,cscr\.a:ic7r.s is consideied to be a use 



ras. Your lasi two inquiries a;= ~vhziher the Tribe nceds ro resisitr ~vith thc B o d  =ld xhs;hsr ii 
is possijle to develop an &Tar,p=neni \\-hers* the state m&es pe~iodic refunds of pre-collec~~d
sales m d  Kse tax 2nriSutable 10 purchasss riiads by Indims r:siding or, resenratiocs. 

As 1/01? know: ~e gentra! r.11~ is tha: r3tail seles of tangiblz personal p r o p c q  in 
Cali;b=ia are subject to s ~ l e j  rzs. mtzjured h: gross receipts, unltjs specifically exzmpitd bl; 
scaruts. (Rev. & Tax. Cod? $ 605 i .) .4 rstail salt is a sals for aiy. Funose other ri.1m resalt in 
;he rtgular course of bvsiness. (REV. & Tax. Code 6007.j Holvtvsr, Indians living on I n d i ~ ?  
rtsc;l.arions enjoy a specisl saius by federal treaty. For exarnpie. Regulation 16 1 6 jdj(3)((.~) 1 . 
provides that: 

"Sales tax does no: a p ~ l y  20 s a l ~ s  of tansiblt personal p i o e q  made to Indians 
by Indian re~ailers ntsotizrtd at places of business located on Indian reseit.ations 
if the purchaser residts an a r t s e ~ a t i o n  and if the properry is dslivered to the 
purchaszr on a rtscn8a;ior.. The purchzser is required to pay use ias only if: 
within the firs: 17 months following deliver!., the prop?=? is rseJ o f f a  

. . . . .. 
. r=.sefiaiior! mort t in~ . i i . i i  used on a festri-ation."' - 

' 

fi~gulaiion 161 6(dj(>) d e h t s  zn "Indian" 25 '-any person of Indian descent lvh'o is enrirled to 
rtceive s e ~ i c e s  i s  an Indi+i fior;  :hz Uniitd Staics Depmment of Inrcrior." This subdivision 
a\ de5ncs "reseivacion" 2s insludi~g r=s=rvations,'rancheri~s: a;?? any land held by the Unireb 
S ~ a r t s  iil trust for an). Indian iiibe or individual Indim." 

?.s ~vrinen.  he;: is noi;lins in subdivision (d)(3)(.4) 1. \v\-izic:! rzquirts that the Indian 
p ~ r c n z s ~ n g  

1 .  

propert): from 27 Iti2i.n rsniler on an Indian r ~ r e n a t i o n  must eirher . be . a nerr!her of 
t'n? s a n 2  tiihe as the Indian rzt~ile: o: reside on the rese~atic7n v\..hert th? purchase is made. .%!I 
rhar is required is for the pi~rzheing Indian LO reside on a rssc5a:ion aid for the purchased 
3r0?2rfy to bs used on restrv~iion propeny more than 20 percent of the time within the first ye& 
[hat the property is purchas2d. Xccordingly: in response to your firs: inquir)., sales to Indians 
~vhicf! l i ~ e  on orher rcs,~n.~iioris m d  2re 301 mtmherc of the - . Tribe q ~ d i t ;  fzi ihe t x e n p t i ~ z
providzd undzr Regulation 1616(Dj(;)(a)l.. '4s explained in the 1st sen:ence of this subdivision 
of Regulation 16 16, if the property purchased is used by the purchzsing Indian off reservation 
oremises more than 50 perceni durins the first tuelve month afig: t3e purchase, the purchasing 
Indim is required to pz>- use ZS. 

You inquire 2s to xhar ryp: of infor;nstion or documenrarior: is required by your clienr w 
. - 

v t r i ~  e urchaser 's  Inciizn 'neri:2g-. 2nd residsncy to suppon a clnin for r2fi1nd of'p;?-p"d s a l s  . 
and use t?sc j atrributabie to purshsjts mad? on r=.sen.a:io~s by In&ans resid? 03 

. . 
rejeTacionj. I 'ov need to o b ~ i i ;  1nfo;mation that documenis :ha: rhc purchaser is ai Indim lvhn 

. . rcs;jes on a rsser\.a;i~n. I t  is my hndzrst~q?ins tha: rhz B c r ~ a u  af Indian Affairs issues ~q 
. . . -  . . . . .  
lat;.::;:iL:lo?. c2;d [a 2 ; ;  Indizzs 3 ]cii<r ~ ~ ~ c n i ~ h : l n ~  inei in? ~i.kr,tifisd Indim resibss on 2 :

 

 

 



Mr. T 

rest;.i.a:ion. -4ccordingll;. a copy of thz purch~szr's idenrificatiot; card. plus the da:e OF 
purchase. the purchzse mount.  and the a ~ o u n t  oiche applicabls sales 2nd use tax should he 
rctaiaed to suppon a clsim for rehnd. Tn- process for filing a clein hr refund will be explained 
bz1c-L~. 

Your ntsr  inquiry is ~vhethe: it  is e?prsp;inie far the dis:ributors of the zzsoline a d  
disse! to pre-collect ih? salts tax since, zs esplzined in Regu!ation 1616(d)(3)ja)Z., the 12s 

colltzrsd by Indian r=tailtrs on Indim r:st~arions on purcha=s n3ds b? non-Indians and 
Izciizzs who do not rtside on a resexa~ion is e US: tax. AS Ms. Vining explained in her letter of 
Jui]: 15, ! 997, the disrributors of gzsoline and dies1  are lieble fcr rhf celleccic~ of  r z x s  impcsei 
.uader The 340ror Vehiclz Fuel Tax (Rev. Rr Tzs. Cod= $7201, et seq.) and under The Diesel 
F ~ e l  Tas (Rsv. & Tes.  Code 60001. et seq.). In addition. under The Sales and Us= Code (Rzv. 
Rr. Tzr. Code $6180 et s-q. for hllotor 1:e'niclr Fuci and Rev. B: TLY. Cod: 5 6480.10 er seq. for 
D i t s ~ !  Fuel.). distributors art also liable far-the coll?crion of 2 p o ~ i o n  of the sales tax attributsjle 
to ih? ixail  sales of - czsolin- and diexl. -4s fc r rh~ i  explained by Ms. Vining, these pie-paid 
tzses zrt not imposzd upor! the Indian rsrai1.r bur rzrher are imposed on the d i s t r i b u ~ o i ~ ~  cfio 

. . . 
p2ss r>ls cosr; as we11 2s other costs of doins bujir i~is ,  on tb the Indim ri~ailer. 

. 

' 

Y-ou nzst  quesiion vk.httki th? Tr-ibz is s:ill iequired to rtgisier wiih ~ o a i d  for the 
col!tc:ior! of use t9x.2~ 25 provided under Rscularion - 1 6.1 6(d)(3)(Xj2.. This regularion provides 
rhai, iz the case of  sales b. Id ian  r e ~ ~ i l e n  to non-Indians and Indiz~s tvho do not reside on . 
rsse;~.aiions, thc Indim reniler is req~ired to "collect use t n  from such purchases a i d  must 
r:~is:=r with chs B o d  for chat puq~ost." The:t h2ve been no changss ro this regulation, 

. . 
accorl;lng!y this requiremeni i j  stil!, ii: 2 f fe~ t .  

. . 
Listly;.you inquire nhether.ir is possible to develop a ieci?racal arrangentnr ~ v i ; : ~  the 

s t z ~ t  r > , ~ t  allows for thz periodic refun? of all pie-paid sales and use rzses attributable to fuel 
pcichased by qualified Indias .  Tn=sc is no mechanism in place ai ihis tine for periodic refunds 
of pr2-peid tzxzs: thus. claims for refund must be filed in accordance with Revenue and Taxation 
Cod- sectior? 6902. This sectior! provides that: in ti?? :we of ptisoi;~ ;l;hc are required CG file GE 

a yexly besis, claims for rehnd must be filed within t h e e  years fol!owing the last day of the 
ca!er?dx month foliowing the one year period in u.hich the overpaynent was made. (Rev- & 
TXY. Code $6901(a)(2).) In th? case of persons who file on other rhan an annual basis. their ' 
cl2Ir.s for rzfund mxst be filed u-irhin three years i'rorn the I ~ s t  day of the monrh follo~ving the 
c!os= o f i k  quarrerly period in which the c v q a y n i e n t  tvas madz,. [Rev. & Tas. Coue 
$6?02ia:,(:i ).) Iii addition, refunds of pre-paid sales and cse tax. the cost of xhicn h s  been 

, . . 
pzsscd on to an 1naia-l~ rssic:ns 

7 .  

or, rtser\.ecinr,s. !nl\si bc r e ~ g ~ e d  ro e x h  of the qLlz!i5ed Ir ,d iz j  
- lvho *a-i? purch2ses n-hich included the pre-paie'tnx. (.See Rev. ~t TZY. Code $690 1 .i.) If the 

p r t - x i i t  12x2s airrib!taSle 10 5x1 ~~:2\12sed by 2 q~ldifi2;i I z d i ~ i ,  is deducted from th? price of 
- .  

riie ;;-It1 at 15s time or Lne s2e.  ihen the reri:nd r , z y  bf ic:zint--d 5y rhe Indian retailer. 
. . .  



Mr. August 19,1997 - 

If you hzve any funher questions, please fcel free to contact this office again. 

Patricia Hart Jorg2nsen 
Senior T2:: Ccur~sel 

PHJ:cl 

cc: San Diego District .%dministrator (FH) 


